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Abstract: The year 2014 marked two decades of democracy in South Africa. A significant aspect of the past 
two decades has been the attention to the rights and interests of women citizens. Gender equality is 
considered as a goal in democratic South Africa. The South African constitution provides rights and 
protection to South African women in a remarkably progressive way. There have been major advances in 
some aspects like the presence of women in government and the creation of new institutional mechanisms. 
However, there are continuous challenges which have served as a setback for gender equality. Serious 
concerns have been raised about the partial delivery of gender equality. This article argues that gender 
hierarchies are established through historical, social and state processes. It engages with the issue of 
gendered citizenship in South Africa today. In doing so, the article attempts to explore challenges for gender 
equality. It looks at the dynamics of rights guaranteed in the 1996 constitution, legislative initiatives, role of 
customary laws and traditional leadership, state’s response to Gender-based Violence and HIV/AIDs, and 
the challenges faced by women in leadership. With the background of recent initiatives by the state that 
overlooks women’s gender specific contribution and inequality, the article analyzes the dynamics of gender 
and citizenship in democratic South Africa. 
Key Words: Gender, Citizenship, South Africa, Women’s Rights, Customary Laws,  
Gender-Based Violence. 
In order for the rights and 
freedoms embodied in 
constitutions to be realized, they 
must be a part of everyday reality 
of citizen‟s lives, and the 
institutions protecting them must 
be deeply entrenched.  
(Nelson Mandela, in the forward 
to the National Action Plan, cited 
in Hames, 2006:1313) 
Citizenship in South Africa has always been a 
politically charged notion (Hassim, 1999:6). The 
construction of state and gender in South Africa 
was part of a process which resulted in hegemonic 
notion of citizenship.  Lived experience of women 
was excluded from this construction. Therefore, 
gender equality emerged as a strong and 
compelling demand through women‟s political 
activism in South Africa. The 1994 elections 
marked the end of apartheid and the establishment 
of formal democracy. The struggle against 
apartheid was by no means restricted to racial 
discrimination only; it carried the expectation that 
the new democracy will bring a far greater political 
change that would facilitate not only eradication of 
socio-economic inequality but also those based on 
gender. The notion of citizenship in South Africa, 
therefore, is located in broader national 
transformation that seeks to alter inequalities 
caused by apartheid. South African women‟s 
impoverishment brings into light the gender 
relations and the fact that no social transformation 
can be complete without addressing gender 
inequality.  
The democratic constitution has many progressive 
influences. It draws on African traditions apart 
from being firmly grounded in international law 
related to gender equality. The dominant 
interpretation of citizenship, therefore, is liberal 
citizenship. The Constitutional Court has followed 
the spirit of gender equality enshrined in the 
constitution and has interpreted citizenship rights in 
a progressive way. While much of the anti-
apartheid discourse was cast in the language of 
citizenship when the people referred to „having 
been made foreigners in their own land‟1 , what it 
meant was not mere status of citizenship but rights, 
dignity, practices and freedom that are attached 
with it. Rights to citizenship are to be found in two 
primary texts in the South African Constitution of 
1996. The stress of both these texts namely, Bill of 
Rights and the Citizenship section, is no longer on 
the boundaries of the community rather on the 
depth of the rights and benefits enjoyed. In the 
exploration of the dynamics of citizenship that 
follows in the article, the focus is on the experience 
of citizenship on grounds of gender and the 
challenges to access of the rights and entitlements 
attached to it. In this respect, an articulation of 
citizenship in a manner that embraces intersection 
                                           
1
 Reference to this can be seen in political rhetoric, 
speeches and mobilizations both by political parties 
and social organizations. 
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of identities of the citizens is compelling. There are 
racial, class, religious, linguistic, gender based 
marks, among others, that shape citizenship in 
South Africa. Citizenship is being interpreted in 
ways that create continuous process of expansion 
of the concept, sometimes on inclusive term while 
other times creating new marginalities.  
This article is divided into seven sections: the first 
looks at the construction of gendered citizenship in 
South Africa, the second outlines the constitutional 
framework and traditional leadership in South 
Africa. The third section points out some important 
legislative efforts initiated for the purpose of 
gender equality while the fourth section discusses 
the issue of customary laws in South Africa. The 
fifth sections provides an integrated approach 
towards gender based violence and HIV/AIDS. The 
sixth section looks at State‟s Response to existing 
gender inequality and the seventh section looks at 
women representation in democratic South Africa.  
Construction of Gendered Citizenship:  
Colonialism and apartheid, shaped traditional 
African society in a way that took away the 
democratic potential. That is not to say that women 
had completely equal position in African tradition 
before colonisation. However, it is true that women 
held political, social and economic importance 
which was undermined by the colonial and 
apartheid state and gender was constructed in a 
way to disempower women. Sachs rightly points 
out that the place that women occupy in post-
apartheid is „zone where different patriarchies 
meet‟(1990). For long, traditional and apartheid 
state laws were interpreted in such a way that 
women tended to get dependent roles. While 
deliberating on the constitution, it was pointed out 
that one can either have respect for tradition or 
equality as the underpinning value in the 
constitution. Acknowledgement of both 
simultaneously may only lead to non translation of 
constitutional values in practice. Opposed to this 
view were scholars who argued for compatibility of 
both customs and equality. The difficulty with 
accepting customary law and constitutional law 
alongside is that it becomes difficult for a woman 
to resort to constitutional claim of equality through 
court and then shift back to custom when she 
chooses. The exit points are difficult to work out. 
In the constitution making process, representatives 
of traditional leadership opposed the claim to 
gender equality whereas women‟s representatives 
contested the gendered construction of citizenship 
claiming that without acknowledging gender 
equality the freedom will be hollow and democracy 
incomplete.   
One important milestone in the transition to 
democratic South Africa was women‟s activism 
and formation of Women‟s National Coalition 
(WNC) which played pivotal role in bringing 
debates on gender equality to the forefront. WNC 
pushed the agenda of gender equality into the 
constitution making process. Many leaders from 
the women‟s movement and WNC were later co-
opted in the parliament, as a result a vacuum was 
created in the movement. The issue of women‟s 
representation will be deal later in the article, 
however, one must acknowledge that it was the 
success of women in the movement and women in 
parliament which resulted in many landmark 
legislative initiatives in the first decade of 
democracy. The adoption of constitutional and 
legislative measures and the evolution of the 
jurisprudence on equality, for the advancement of 
the right to gender equality is an important step that 
laid the foundations that allowed and enable 
women to enforce their rights. The enforcement of 
the right to gender equality became critical in 
respect of South Africa‟s unique history (Alberdi, 
2008) where inequality and discriminatory 
treatment were backed by law and systematically 
institutionalised.  
Feminist debate around citizenship in democratic 
South Africa is vibrant, highlighting the problems 
of service delivery, sexual citizenship, gendered 
nature of violence and poverty, cultural context, 
and other marginalities. These debates are lively 
and help in unthinking citizenship (Gouws, 2005). 
Debates such as these are based on everyday lived 
experiences of women in South Africa which show 
that gender based discrimination shape their lives 
in a way that despite a progressive constitution and 
progressive laws, women are still subordinate. 
Gendered violence is often used as a tool to control 
women and restricts them from attaining full and 
equal citizenship.  
The principle of gender equality adopted in the 
constitution is significant not only because it was 
progressive when compared to apartheid laws but 
also because deliberation on the constitution 
making shows that there were varied and often 
contrasting opinions on gender question as 
suggested above. Writing on constitutional rights of 
women in South Africa, Albie Sachs (1990) 
comments that patriarchy is so firmly rooted in 
society that it is frequently given „cultural halo and 
identified with customs and personalities of 
different communities‟. Thus to challenge 
patriarchy was seen not as a fight against unjust 
subordination but as an attempt to destroy tradition 
equally by all racial groups in South Africa. Sachs 
locates a common thread among all communities 
when it comes to respond to/against the fight 
against gender subversion.  
Constitutional Framework and Recognition of 
Traditional Leadership 
Despite the whole world changing around South 
Africa, race and gender inequality were defended 
and protected vehemently in apartheid period. In 
other words it can be said that the benefit of South 
African economy was „reserved‟ for a particular 
race by economically, socially and politically 
marginalising the vast Black population. 
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Nonetheless, the new constitution of South Africa 
held freedom, equality and human dignity as 
cherished principles and further extended these 
principles as rights to all genders equally. The right 
to gender equality is crucial in determining the 
extent of equal rights, obligations and opportunities 
in order to be able to analyse the significance of the 
law in generating social change. As Alberdi 
acknowledges, that society can progress in a more 
positive direction when the competence, 
knowledge, experience and values of both men and 
women are allowed to influence and enrich the 
development (Alberdi, 2008). South Africa is a 
very good example of a country that has been able 
to move progressively in the direction of gender 
equality as a cherished constitutional goal. The 
South African Constitution provides a clear 
framework for the advancement of the right to 
gender equality. It serves as a source of reference 
that is underpinned by the founding values in 
section 1, which reads as follows: 
“The Republic of South Africa is one, sovereign, 
democratic state founded on the following values: 
(1): Human dignity, the 
achievement of equality and the 
advancement of human rights and 
freedoms. 
(2): Non-Racismand non-sexism. 
(3): Supremacy of the 
constitution and the rule of law.” 
These provisions put emphasis on the values that 
underline South Africa‟s democracy. These 
provisions have been referred in section 39(1) (a) 
which obligates the courts in the interpretation of 
the Bill of Rights to promote the values that 
underlie an open and democratic society based on 
human dignity, equality and freedom. They give 
due recognition to the legal and political 
commitment to prohibit discrimination in all its 
forms. Therefore, apart from laying foundation for 
positive legislations, the courts have been required 
to adjudicate in a manner that non- sexism in 
upheld.  
This section can therefore be seen in the light of the 
previous experience of discrimination by law under 
apartheid. The Constitution forms the basis for the 
creation of legal instruments and inclusive policies. 
(There should be a division of the section pre-and 
post- apartheid, else it appears as continuity of 
regime and laws) 
As the Constitution lays down the principles of 
equality, considerable gains have been made by 
South Africa since the inception of the constitution. 
The forces behind these legislative practices are 
principles laid down by constitution in section 9, 
which are as following: 
(1) Everyone is equal before the law and 
has the right to equal protection and 
benefit of the law. 
(2) Equality includes the full and equal 
enjoyment of all rights and freedoms. To 
promote the achievement of equality, 
legislative and other measures designed to 
protect or advance persons or categories of 
persons disadvantaged by unfair 
discrimination may be taken. 
(3) The state may not unfairly discriminate 
directly or indirectly against anyone on 
one or more grounds, including, race, 
gender, sex, pregnancy, marital status, 
ethnic or social origin, colour, sexual 
orientation, age, disability, religion, 
conscience, belief, culture, language and 
birth. 
(4) No person may unfairly discriminate 
directly or indirectly against anyone on 
one or more grounds in terms of 
subsection 3. National legislation must be 
enacted to prevent or prohibit unfair 
discrimination; 
(5) Discrimination on one or more of the 
grounds listed in subsection 3 is unfair 
unless it is established that the 
discrimination is fair. 
The equality clause mentioned above is part of Bill 
of Rights of South African Constitution. As 
mentioned above, it guarantees equal treatment for 
all South Africans. To ensure the promotion of 
equality, legislative and institutional measures have 
been designed. Positive measures to advance 




The constitution also made provisions for gender 
machinery commonly called Chapter Nine 
institutions. These institutions included, among 
others, Commission for Gender Equality. 
Moreover, it was aimed that all women can seek 
legal protection when their rights are violated. For 
this purpose legal mechanism such as 
Constitutional Court, Equality Court, and Especial 
Family Courts and Labour Courts were envisaged. 
An Office on the Status of Women was established 
for the same (Hames, 2006).  
                                           
2
 Positive Measures or Affirmative Action Policies 
in case of South Africa are not only permissive but 
they have been interpreted as mandatory by the 
courts. Further, the insertion of term „ Equal 
benefit‟ in section 9(1) provides the scope of not 
only equality of opportunity but also rewards. 
Therefore, the constitution has broader vision of 
equality. It does not restrict itself to formal 
equality. It aims at substantive equality, 
considering the impact of marginalisation on access 
to resources. Section 9, therefore substantiates the 
gender equality to make it meaningful in everyday 
life of women. 
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However, the cultural subordination by the 
colonisers and thereafter by the apartheid state was 
something that constitution maker‟s seek to rectify. 
With the purpose of valuing human dignity and 
appreciation of African culture, the constitution 
recognised the traditional leadership and customary 
laws. However, gender based subordination of 
women on the ground of cultural sanction of 
gender roles was not given priority. It was assumed 
that in case of conflict with the constitution, 
constitutional ideal will prevail over customary 
law. This assumption did not address the problem 
of cultural freedom and right to gender equality in 
totality. Moreover, it seems that it prioritised 
positive law over living law, thereby, repeating the 
mistake of the colonisers.  Chapter 2 of the 1996 
constitution of the republic of South Africa 
recognises equal rights of all; alongside 
recognizing cultural, religious and linguistic rights 
of different communities. It further recognises the 
role of traditional leaders thereby simultaneously 
acknowledging potential conflict between equality 
for women and the institution of traditional 
leadership. Followed by recognition of the powers 
of traditional leaders, legislations such as 
Traditional Leadership and Governance 
Frameworks Act (2003) and the Communal Land 
Rights Act (2004), rural women‟s lives have been 
directly impacted. The area of concern is the 
representation of women in local government and 
access to land for women in rural areas. In case of 
conflict of rights (individual and collective) it 
becomes important to understand if there is 
possibility of solution securing gender equality.  
It becomes important, therefore, to answer the 
question whether some rights take precedence or all 
of them are equal. Apart from   section 9 of the 
constitution that establishes equality before law, 
section 10 of the constitution deals with the right to 
be treated with equal dignity and section 11 which 
deals with right to life. Section 12 deals with 
freedom and security of person in particular 
12(1)(c) establishes freedom from violence from 
public and private sources. Therefore, matters 
related to family are not left out and they became 
subjects of public policy.  
However, these sections are closely linked with 
section 15 which deals with the freedom of choice 
in matters of practicing religion. It is derived that 
there is recognition of personal or family laws. 
Further, rights enshrined in the section 30 and 31 of 
1996 constitution recognize linguistic, cultural and 
religious communities. All cultural, religious and 
linguistic rights are subject to limitation by Bill of 
Rights. However, by omitting section 12(1) (c) 
from the list of derogable rights,  a big loophole is 
left in the constitution itself. It leaves space for 
subordinate treatment of women when cultural 
rights are left out of the purview of outside 
scrutiny.  
It can not be discussed loosely such as leadership 
issues and other issues related to men in general. 
Similarly, chapter 12 of the constitution recognizes 
the role of traditional leadership. The constitution 
does not clearly state whether individual right to 
equality should prevail over the claim of group 
right in case of conflict. Therefore, there is 
ambiguity. To this end the preamble of traditional 
leadership act states that the institution of 
traditional leadership should transform itself to be 
in harmony with Bill of Rights so that gender 
equality can be advanced. However, this progress 
towards gender equality enshrined in the 
constitution is not binding on the traditional 
leadership.  
Further, Traditional Court Bill and similar other 
attempts to address Traditional Leadership fail to 
acknowledge that except for very few 
communities‟3  women do not exercise leadership 
rights under customary laws. The act provides for 
leadership roles to be extended to women but does 
not engage with the problem of women‟s absence 
from such roles. While there is provision for quota 
of one third for women in councils, no intervention 
has been made in the matter of leadership positions.  
Although the constitution recognises the traditional 
leadership as the custodian of customary laws, only 
few women could in practice be traditional leaders. 
The traditional leaders have not encouraged the 
idea of equal political representation in traditional 
councils. Moreover, access to the traditional courts 
for challenging established customary practices 
remains an upfront task for women in rural areas. 
Certain examples of progressive practices exist, 
however, the role of traditional leadership for 
bringing gender justice remains dismal. The 
positive law, on the other hand, took several steps 
towards gender equality in democratic South 
Africa. 
Legislative Efforts Towards Gender Equality: 
Important Acts 
The study emphasises that the South African 
Constitution provides a good framework for 
addressing the legal and socio-political structures at 
the root of gender inequality and, in particular, 
women‟s subordinate position in society. South 
Africa‟s response to the discrimination and 
inequalities of the past was the adoption of legal 
reforms with social-change objectives that seek to 
eradicate all forms of socio-political and cultural 
inequalities. The Constitution forms the basis for 
the creation of legal instruments and the repeal of 
apartheid laws and policies relating to equality.  
Vogt affirms that the need for legislation to 
prohibit unfair discrimination and to set new values 
was pressing for South Africa and more is needed 
to eliminate the long legacy of inequalities that 
                                           
3
 Balovedu of Limpopo Province is an example 
where some women could reach leadership roles. 
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apartheid left behind (Vogt, 2001). Mokgoro 
strengthens the importance of legislative reform in 
laying the foundation for the promotion of the right 
to gender equality because it is important for the 
struggles of gender equality not to be confined to 
courtrooms.  Mokgoro notes that litigation has its 
own limitations as it tends to be the privilege of the 
economically empowered, as noted in chapter one 
(Mokgoro, 2003). Andrews also endorses 
Mokgoro‟s contention and argues that the 
promotion of the right to gender equality is derived 
from the constitution and other related legislations 
as they serve as the direct strategies for social 
change (Andrews, 2007). 
One of the primary objectives for the achievement 
of equality is the location and understanding of the 
law and legal concepts in the lived experiences of 
men and women (Perumal, 2005). Hence Perumal 
further contends that equality has to address the 
actual conditions of human life and not the abstract 
concept of identical treatment, which is equally 
applicable to all (ibid).  
As the constitution is based on the principle of 
equality, considerable gains have been made by 
South Africa since the dawn of democracy in 1994 
in legislations related to gender equality.  
The essence of this provision is viewed as a 
commitment that represents a radical rupture with 
the past based on exclusion and intolerance. It is 
the movement forward to the acceptance of the 
need to develop a society based on equality and 
respect by all, for all. The existence of a free and 
democratic society depends on the recognition of 
the right to gender equality that is equally premised 
upon the rule of law and is based on the dignity of 
the individual (Ackerman, 2006). In other words, 
the achievement of equality should not be based 
solely on formal equality rather should ensure that 
it also includes the full and equal enjoyment of all 
the rights and fundamental freedoms in the Bill of 
Rights as entrenched in section (2). 
 What is importance in this provision is the 
principle of non-discrimination in line with those of 
the regional and international perspectives, which 
seek to ensure that no-one, person or state, may 
unfairly discriminate against anyone. This means 
that everyone, including women, cannot be 
discriminated against based on the grounds listed in 
section 9 (3) and on the grounds in the Equality 
Act. The struggle for gender equality includes the 
recognition of other constitutional rights that have a 
direct bearing on women‟s lives, such as socio-
economic rights protected in the Bill of Rights
4
 . 
Andrews (opcit) highlights the importance of the 
                                           
4
 151 For example, section 26(1)-(3) of the 
Constitution creates both positive and negative 
duties for the state, in line with section 7(2). 
 
manner in which language is used in the equality 
clause. She states the following:  
 Firstly, she notes that the prohibition 
against discrimination on several grounds 
listed suggests that discrimination against 
women is as unjust as discrimination on 
the basis of race and other grounds. 
 Secondly, the prohibition of direct and 
indirect discrimination implicitly 
acknowledges the tenacity of 
institutionalized discrimination.  
 Thirdly, the inclusion of both sex and 
gender as grounds for prescribing 
discrimination has the potential of 
protecting women from discrimination 
based not only on biological or physical 
attributes, but also on cultural or social 
stereotypes about the perceived role and 
status of women.  
 Fourthly, section 9 prohibits 
discrimination by private individuals and 
obliges the government to enact 
legislation to prevent or prohibit unfair 
discrimination.  
 Finally, it provides that discrimination on 
the grounds listed in the clause is unfair 
unless it is established that the 
discrimination is fair (ibid). 
What is of further importance in the equality clause 
is the requirement for the adoption of legislative 
and other measures to protect the categories of 
persons disadvantaged by unfair discrimination. 
This requirement has been given effect by the 
adoption of the five main pieces of legislation 
which are the Domestic Violence Act, The 
Maintenance Act, The Recognition of Customary 
Marriages, Employment Equity Act and the 
Equality Act. All these laws in many ways help in 
extending citizenship rights to women in a 
progressive manner. These instruments affirm 
South Africa‟s commitment to eliminate all forms 
of discrimination in a comprehensive manner, as 
well as protecting affirmative measures from 
constitutional challenges. Pahad acknowledges the 
uniqueness, particularly of the Equality Act, as it 
seeks to move beyond the duty to refrain from 
discriminating to imposing positive duties on 
government, public and private bodies, entities and 
the entire South African population to promote the 
achievement of equality (Pahad,2005). 
Gender and Citizenship in South Africa: 
Critical Issues 
The remarkable success of women‟s movement can 
be seen in the ability to negotiate for incorporation 
of non sexism as a cherished principle along with 
non-racism in the constitutional dispensation. The 
legislations and judicial interpretations are based 
on this premise. As a result of the inclusive policy 
adopted by dominant political parties, women‟s 
political representation in South Africa is an ideal 
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for many countries. Despite these successes, many 
challenges lay ahead in front of the women in 
South Africa, and Black African women in 
particular. Their access to full citizenship is 
restrained through alarming rate of GBV, 
HIV/AIDs, patriarchal practices rooted in customs 
which affect ownership patterns and sexual choices 
of women. The state has tried to ensure gender 
equality through several institutional measures and 
policy practices. However, substantial structural 
change could not be achieved. Many state practices 
created difficulties for gender equality in the 
country. Government‟s initiatives to consolidate 
power at rural areas in the form of traditional court 
bills have serious consequences for women‟s 
rights. The women‟s movement is faced with the 
above challenges in South Africa today. How 
substantive the women‟s representation can prove 
to be is a matter of concern. In this context, the 
following section looks at the socio-political 
dynamics of gender and citizenship in South 
Africa. 
 The Customary Laws and Equal Citizenship 
There are diverse views on the problem of 
customary laws and gender equality. But two 
dominant views can be identified. The first stand 
claims that, as provided by the constitution and 
different judgements on cases related to customary 
laws, the customary law should be developed in 
line with the principle of constitution and the courts 
should take the initiative. The second stand is that 
customary laws are living laws and they are not 
necessarily against women‟s rights. Any attempt of 
„development‟ will lead to interference with the 
nature of the customary laws. 
 Before engaging with these two stands it is 
important to understand where customary law is 
placed in the South African context. The liberal 
democratic state recognises, under rights discourse, 
both the right to gender equality and the right to 
practice one‟s own culture. In other words, the 
bearer of citizenship rights in South Africa is both 
an unmarked individual and also a part of the 
collective. The tension therefore is between rights 
of woman citizens and the collective they are a part 
of. The parallel recognition of such rights can be 
found in the South African constitution, which 
upholds non-sexism and non-racism alongside 
recognising the traditional leadership as custodians 
of customary laws.  
For most of the African countries, including South 
Africa, legal plurality has been purposefully 
adopted. To this end, Difference feminists have 
challenged the engagement of liberal feminists with 
legal centralism where they deal with uses and 
effects of law on women. The difference feminists 
argue that the ways in which legal subjects are 
constructed and function to mask power relation 
are based on marginality of identity. In either by 
upholding the state as a medium through which 
change in gender relation can be brought in or by 
doubting the likelihood of the success of law, these 
discourses have been limited to state and legal 
centralism. However, the prominence of state law 
is more limited in reality in the African states; the 
reason being the presence of legal pluralism.  The 
impact of plurality can be seen especially in rural 
areas
5
 where land is the primary production 
resource. Here the traditional authorities have 
fought to retain their authority vis-a vis state.  
Parpart and Staudt argue that mainstream 
exploration of the state pays very little attention to 
dominance of men in state structures and state 
institutionalizes male control over female sexuality 
and labour in varying degrees. Therefore, it is 
argued that both during the struggle against 
apartheid and in the democratic era women in 
South Africa have, to some extent, used activities 
that are difficult to be regulated by the state and 
which are beyond the realm of the formal. Example 
of this can be seen in women‟s engagement in 
informal economy, sex work, peripheral industries, 
women‟s collectives and other (Hassim, 2005). The 
relationship of women to the state has been at best 
„ambivalent and at worst characterised by actual 
and symbolic coercion‟ (2009:297).  
This complexity of authority was attempted to be 
addressed under the rights discourse within the 
legal framework. Social movements operating 
within the realm of law are constrained to use the 
language of law. These rights are assumed to have 
universal application with universal moralities. 
However, this assumption of universality is 
contested and it is argued that each right has its 
own universal existence. Example of this contested 
moral universality is the fight for claims, such as 
same sex partnership, women‟s claim for equality 
and others, in spite of contestations from within 
society. Similarly, gender equality is claimed as a 
right but that too is contested by competing 
moralities of traditional society. The contestation 
over universal morality is played when gender 
equality is claimed as universal democratic right to 
be cherished by society as a whole.  
One of the responses of the state to this end has 
been modification in selected areas of customary 
laws with claims of universal moralities.  Example 
in this regard is RCMA, DAV and the Maintenance 
Act which bring certain problematic aspects of 
customary laws to the magistrates‟ courts. 
Similarly, although the marriages can be done 
within customary law, the dissolution of marriage 
has to be done in court.  
                                           
5
 Intention here is not to suggest that legal plurality 
does not affect urban areas but that the urban areas 
provide more chances of exit points in comparison 
to rural areas for women. Having said that, it is 
important to note that women in urban areas are 
also engaging with legal plurality in many ways in 
their day to day life.  
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The historical and social construction of customary 
law was mediated in post-apartheid South Africa. 
An example of such mediation is the legislative and 
judicial intervention in customary laws. These 
mediations create a legal hierarchy. The legislative 
and judicial efforts, when taken along with efforts 
to create a legislative framework that allows 
customary laws to evolve by responding to 
changing time, can be a middle path approach.  
However, customary laws became contested field 
again with the coming of Zuma regime. The Zuma 
rape trial opened space for populist discourse on 
custom vs human right which affected women‟s 
rights negatively. Furthermore, government‟s 
initiatives such as Traditional Court Bill, 
Traditional Governance Framework Act, and the 
Communal Land Rights Act, weaken the women 
who are affected by customary laws, especially in 
rural areas. Large scale mobilization was seen 
under the aegis of Alliance for Rural Democracy 
who educated and mobilized the rural women on 
their rights. Women were therefore able to resent 
and raise their concerns on these initiatives 
(Gouws, 2014). 
GBV and HIV/AIDS 
Gender Based Violence in South Africa has 
reached alarming rates. The statistical data 
establishes that gender violence is the primary 
reason for disproportionate rate of infection among 
women. The problems of GBV and HIV/AIDS are 
interrelated and have historical roots.   
Firstly, GBV has its roots in system of apartheid in 
which violence was used to control the Black 
Africans and other races. The patriarchal state 
forced a feeling of the „loss of masculinity‟ 
(Andrews, 1999) which in itself was based on the 
construction of what constitutes „being a man‟. 
Similarly, the discourse around sexual violence was 
coloured as it constructed Black Africans as 
sexualised bodies. Secondly, resistance with large 
scale engagement of the youth often took recourse 
to masculine use of violence. Gender therefore, was 
constructed both by the state and resisting forces 
according to patriarchal norms. Lastly, the 
consolidation of power in transition and post-
apartheid period was done on patriarchal lines 
where women‟s experience of everyday life that 
was within the cultural fold was not prioritised. The 
tribal leadership as custodians of customary laws 
did not openly accept gender equality as a value 
along which the customs should evolve.  This 
reason along with capitalist commodification of 
women‟s body merged to create a society resistant 
to the exercise of citizenship by women. 
 Rape in South Africa today is used as a tool of 
social control. Contextualising rape, Helen Moffett 
explains that the women have become „the other‟ in 
post-apartheid era as the Black Africans were „the 
other‟ during apartheid. The use of violence to 
control the Black African population is an 
apartheid legacy that persists. She explains 
(2006:132), 
„Under apartheid, the dominant group 
used methods of regulating Black Africans 
and reminding them of their subordinate 
status...today it is gender ranking that are 
maintained...this is largely done through 
sexual violence...many men are buying 
into the notion that in enacting intimate 
violence on women, they are performing a 
necessary work of social stabilization.‟ 
Sharp distinction in formal and practiced rights 
therefore exists in post-apartheid South Africa. 
This distinction is also due to the fact that structural 
changes were not attempted in the negotiation. 
During the transition period of negotiated peace, 
the rhetoric of equality and rights tends to mask the 
reconstruction of patriarchal power (Moffett, 
2006:134) which is being reflected in the lack of 
translation of paper right into citizenship practices. 
GBV remains one of the major challenges to attain 
the citizenship rights and access resources on equal 
footing. GBV, as explained earlier, is used as tool 
to establish control over women and to keep them 
in subordinate position.  
Rachel Jewkes(2001: 64) in her study remarks that 
although the priority given to GBV in South Africa 
is unparallel but this does not mean that the 
problem is „uniform and unwavering‟ and that the 
rhetoric is matched with resources. Post colonial 
analyses of gender violence focuses on marking 
women‟s bodies and sexuality as political and 
cultural capital whenever different agendas are 
invoked for political transformation (Mama, 1997).  
One of the prominent cases related to GBV and 
HIV/AIDS is that of Zuma Rape Trial. The Zuma 
rape trial reflects the most problematic aspect of 
GBV in South Africa, normalisation by 
government inaction. The fact that the act was 
conducted by a powerful person in the government 
makes the case much more serious. The trial took 
women‟s claim to equality backwards in history. 
The case was conducted in most gender insensitive 
manner by bringing in women‟s sexual history into 
the context and neglecting the HIV status of the 
survivor.  
However, Zuma was found „not guilty‟ in the case. 
He had no remorse of his act of having sex without 
condom with an HIV-positive woman. By this act 
he also exposed his wives to chances of HIV 
infection. Moreover, his using Zulu tradition of 
„satisfying a women‟s sexual need‟ reflects on the 
misuse of custom for patriarchal conducts. Another 
problematic area of the case was the use of 
survivor‟s history of being raped as a child to 
establish that she was unstable therefore 
untrustworthy. Such conduct shows the hostile 
attitude of judiciary towards rape survivors many 
of whom have chances of being raped more than 
once in a life time. The consequence of the case is 
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its regreassive impact on women who believe that 
as citizens they can access the justice system 
without hindrance. These kinds of negative 
developments not only push the women‟s gain two 
step backwards but it also questions the capacity of 
the state to deliver justice. 
However, women have consistently resisted GBV 
through their engagement in movements as well as 
in their intimate relations. Muffett (2006:133) 
argues that sexual violence against women enforces 
certain social and political order and women‟s 
struggle against it is a form of political resistance. 
Act of resisting is defiance of the patriarchal order 
and prevents the violence from being normalised.  
Negotiation of power between partners, therefore, 
represents political action in the private domain and 
protesting against violence on street is political 
action in the public domain, both public and private 
being connected and shaped by gendered lives of 
people, so both in these ways are reshaped slowly. 
Resistance to GBV, consciousness about 
HIV/AIDS and stress on the living aspect of 
customary laws, all these efforts on the part of 
women exposes the complex relation between lived 
experience and values that the new democratic state 
claims to uphold and the constitutional provisions it 
claims to guarantee. The South African case 
demonstrates that rights on paper do not necessarily 
translate into real change. The exercise of political 
agency by women in the form of resistance and 
constant engagement with their immediate social 
relations restrict normalisation of GBV. 
 State’s Response to Gender Inequality 
It is important to point out that the present context 
of gender dynamics in South Africa has been 
greatly formed by the process of state formation. 
The state formation process shaped the gender 
relations in South Africa and in the process it was 
shaped as a gendered state. The colonial and 
apartheid constructions of gender when merged 
with traditional patriarchy, it resulted into the 
subordination of women in South Africa. 
Moreover, there was no sudden rupture of power 
structure for ending apartheid. Negotiated 
transitions, as is the case at hand, are marked by the 
ideological differences and compromises made on 
many principles by the involved parties. Pointing at 
the positive effect of transition, Gouws (2005) 
explains that, 
 „the transition facilitated a shift away 
from nationalism as the overarching 
framework within and against which 
women‟s political identities were 
conceived and strategies articulated, to a 
discourse of citizenship that has implicitly 
shaped subsequent women‟s movement.‟ 
She argues that during transition women were able 
to turn the focus away from the universalist 
morality argument to the particularity of women‟s 
experience through forming WNC which paved 
way for women‟s charter.  
The constitution, being the law of the land, 
recognised women as citizens and provided 
universal citizenship rights to all. In order to 
consolidate the struggles for the realisation of the 
right to gender equality one needs to address the 
socio-cultural problems of people, before the 
transformation of their legal status. The recognition 
of the two layers of authority, head of the state 
under the guidance of constitution; and traditional 
leadership under the guidance of customary laws, 
recognised legal pluralism. However, society has 
resisted the equality claim through increasing GBV 
indicating that not much has changed at this level. 
The significance of using the law in addressing 
instances of violence and discrimination against 
women is often posed as addressing clash between 
cultural rights and the equality rights of women. 
Similar view has been expressed by Lehnert 
(2005): 
“…the simultaneous recognition of 
African customary law and human rights 
in the South African Constitution has 
resulted in complex conflict between two 
different value systems as proponents of 
the [former] describe (sic) the Constitution 
as a largely Western document which is 
foreign to Africans and threatens the 
continued existence of customary law. 
Human rights activists on the other hand 
regard customary law as a patriarchal 
system and thus a severe obstacle to the 
implementation of human rights”. 
 Although the discrimination against women 
appeared to flow directly from their legal status and 
law reform was seen as providing a sufficient path 
to social equality, it was later acknowledged that it 
was not a matter of legal status, but was a problem 
with socio-cultural origin (Davies 2003), and that 
the state should intervene.  
The state responded through different measures to 
the problem at societal level. Several institutional 
structures such as OSW and CGE were formed. 
Highlighting the institutional measures Gouws 
(2005:75) explains that, 
 „In South Africa the office on Status of 
Women (OSW) forms the apex with the 
mandate to draw up a National Gender 
Policy. In parliament there is multi-party 
women‟s caucus, responsible for 
monitoring gender equality and a 
women‟s empowerment unit, charged with 
training and supporting women 
parliamentarians. There are gender focal 
points in different sate departments with 
dual aim of ensuring gender representation 
and engendering and monitoring policy; 
and an independent statutory body that has 
to monitor progress in women‟s equality 
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in government and the private sector, the 
Commission of Gender Equality.‟ 
It is important to note that not all the gender 
machinery is functional yet. However, one can not 
overlook the importance of different international 
gender related platforms and institutional practices 
that have influenced South African state‟s 
institutional mechanisms to forward gender 
equality. 
 Another way the state has participated in the 
debate is through legal intervention as discussed 
earlier. However, the limitation of law is based on 
two broad grounds. Firstly, if gender equality is not 
internalised in society then socio-cultural practices 
that are harmful to women undermine the 
effectiveness of the law itself which equally 
compromises the role of the courts in the 
advancement of the transformation agenda in our 
societies.  
The legal process on the other hand, is not easily 
accessible to larger mass of women. The limitation 
on this ground has been expressed by participants 
who bring to notice the application side of law 
through the narration of their stories.  Secondly, the 
legal discourse limits the political agency of 
women. The process of social change happens 
when women‟s movements contest the patriarchal 
ideas on ground. Limitation of law is that it takes 
away the political currency of the issue. Law, when 
supported by vibrant political activism, brings in 
rapid social change.  
The other form of state intervention, as explained 
earlier, came in institutional structures to keep a 
check on the state and see through the 
implementation of the mandate of gender equality. 
The OSW and later CGE faced the pressure of 
being dominated by the ANC. Explaining the 
limitation of institutional structures, Gouws (ibid) 
points out,  
„accountability to women is more difficult 
to measure than accountability to parties. 
The structures are the weakest on delivery 
and some such as the Commission on 
Gender Equality are plagued by internal 
politics.‟ 
The gender machinery laid down by the state 
structure faces problem of accountability. The 
dominance of one political party in the government 
also impacts the functioning of the gender 
machinery as the contestation of power rarely 
happens. For the effective incorporation of gender 
equality in policy initiative and its implementation 
it is important to have these structures working 
accountably and impartially.   
Another problematic issue is the adaptation of 
gender mainstreaming as a tool for development. 
The problem of this approach is that unless the 
political substance of the purpose of gender 
mainstreaming is drawn with a purpose of gender 
equality, it is malestreaming that takes place 
instead to mainstreaming. The gendered nature of 
the state leads to accepting male as norm and 
thereby taking up policy initiatives where women‟s 
lived experiences remain peripheral.  Bringing to 
notice the problem related to gender mainstreaming 
in the South African context, Gouws (2005:78-79) 
explains,  
„The aim of gender mainstreaming is to 
institutionalize women‟s equality but 
through the depoliticization of gender. 
Women‟s subjectivity and activism around 
women‟s issues become suppressed. 
Where the driving force around gender 
activism used to be women‟s experiences, 
mainstreaming turns it into a technocratic 
category for redress that also suppresses 
the differences between women. The 
essentialist use of the category gender 
reflects the same lack of sensitivity toward 
the accommodation of difference that was 
exercised with the essentialist use of the 
category women...if the gender 
mainstreaming is to change the spaces in 
the state, it manages to reinscribe the 
public/private divide into citizenship since 
the focus is on the state where gender 
mainstreaming has become the hegemonic 
discourse the discourse of rights take on a 
particular shape...‟ 
The problem highlighted above is that of bringing 
back the dominant discourse of gender binary and 
bringing along the political agency of the subjects. 
Moreover, the depoliticization of gender takes 
away the potential for change. It is argued that the 
success or failure of state feminism depends on its 
effect on the concerned subjects. If state feminism 
mutes the subject then the effect is far from 
emancipatory. The destabilisation of established 
categories is not allowed to happen and the agency 
of women is silenced. The effect of such a problem 
can be seen from the fact that in most of the 
development indicators Black African women fare 
worst, similarly, the field based in-depth interviews 
provides a glimpse of the problem of putting 
women‟s lived experiences at the periphery. 
 Women’s Representation: Issues  
One of the successes of the post-apartheid period 
had been the increased representation of women in 
the political sphere. However, whether the 
representation is descriptive or substantial remains 
an issue for women‟s movement. While 
underlining the main achievement of woman 
legislators, Meinjtes (2005) outlines following 
legislations; 
 Legislations on Reproductive Rights and 
Right to Abortion by efforts of first 
minister of health, Dr. Nkosazana Zuma. 
 Formation of Committee to „promote 
quality of life and status of women‟ by the 
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name of Joint Monitoring Committee on 
the Quality of Life and Status of Women 
(JMC) headed by Pregs Govender who 
was responsible for ensuring that 
Domestic Violence Act, 1998; 
Maintenance Act, 1998; and Recognition 
of Customary Marriages Act 1998 were  
passed.  
However, she adds that though these legislations 
were progressive steps, they faced problem of 
implementation. She explains that attempts were 
made to provide adequate budget for the training of 
officials who have to implement the said acts. This 
did not take place adequately which remains a 
concern for the women‟s movement. She further 
points out, 
„While policy development was the focus 
of the first democratic parliament, the 
period from 1999, after the second 
election, was driven by a commitment to 
the implementation of the new legislative 
frameworks. But it was more difficult to 
translate commitment into reality. Part of 
the challenge related to the lack of 
transformation within various 
departments...Efforts to overcome the 
act‟s deficiencies required considerable 
coordination and cooperation between 
different departments. This too, proved 
difficult to follow through...The major 
challenge that faced the South African 
Government was the disjuncture between 
progressive planning and policy 
development and the necessary capacity to 
implement them‟ (235). 
 
The women in the parliament serve symbolic 
purpose and provide role model for the women. 
How far these representatives are able to influence 
policy measures remain contested.  One critical 
juncture of women‟s political representation in 
South Africa was May 2
nd
, 2002, when Pregs 
Govender resigned from the parliament. Her 
resignation was on the ground of her opposition to 
a multimillion dollar arms deal in 1998 where she 
abstained from voting and the governments 
HIV/AIDS policy, especially its reluctance to 
provide Nevirapine drug that helps to reduce 
transmission of HIV virus from mother to child.  
Her resignation brings us to concerns raised earlier 
and government‟s action.  
However, bringing the focus on the descriptive 
representation of women, one needs to note that in 
South Africa, unlike India, women‟s political 
representation shrinks when we go top down. One 
of the reasons for this is formalistic intervention 
that has been brought about by the ANC by 
voluntary measures and the stress has been on the 
parliament. While reporting on the MGDs, CGE 
remarks, 
„Despite this commitment from the 
governing party, and the evident increase 
of women‟s representation in politics, 
there is a worrying trend of women 
appointees; being replaced by male 
candidates, from Deputy-President and 
Speaker of Parliament, to Ministers, 
mayors and councilors, which undermines 
the progress attained in this regard. 
Notably, there are more women PR 
councillors than ward councillors, 
reflecting entrenched attitudes towards 
women in leadership. In addition, few 
women councillors tend to stand for a 
second term, as a result of the male-
dominated environment and 
discrimination experienced within local 
municipalities and political parties, as well 
as the struggle to balance a political career 
with the demands of historically gender-
defined domestic and child-care 
responsibilities in the home. Employment 
Equity Commission(EEC) findings reveal 
that women are under-represented in 
management positions within departments, 
municipalities and the private sector, with 
very poor gender transformation 
demonstrated in terms of the commitment 
and strategies to appoint, recruit and 
provide skills training for women to 
progress to senior management positions. 
In addition, there are inadequate policies 
and practice in place to transform 
historically male-dominated 
environments, and make these more 
supportive for working women, such as 
providing for child-care and flexible 
working hours. The judiciary, political 
parties and trade unions equally reflect a 
poor response to gender transformation, 
with few women in leadership positions in 
these institutions‟ (CGE, 2010: 13). 
Women‟s leadership, as pointed out by CGE here is 
faced with many challenges. Therefore the 
consideration of the importance of descriptive 
representation still remains an issue. The 
representatives could achieve several legislative 
measures which reflect on their initiatives during 
their term in first two parliaments. 
 Some serious concerns have been raised regarding 
the representation, first being the difficulty in the 
implementation of the legislations, as suggested 
earlier, which brings us to the question of service 
delivery (Meintjes), and the other is the gap 
between women‟s movement and political 
representatives as the leaders from the movement 
were incorporated within the parliament (Gouws). 
Hassim (2004) characterises post apartheid 
women‟s movement as having three distinct arenas; 
National Policy Advocates, Networks and 
Coalitions and Community Based Organizations. 
Two Decades of Democracy: Gender and Citizenship in Democratic South Africa. 
 
Asian Journal of Multidisciplinary Studies, 3(7) July, 2015 161 
Firstly, she remarks that with the exception of 
NGOs such as Treatment Action Plan, there is 
insufficient capacity of NGOs to channel 
information of what‟s happening at advocacy level 
to the women who are directly affected by these 
polices. For any NGO or advocacy group to 
function, upward linkages with the state are 
important so that it can affectively influence policy 
practices. Similarly, downward linkages with the 
women at the grass roots are also important so that 
there is a communication to the actual target 
population. Scholars have pointed out at a gap at 
this level. 
Secondly, the issue-based networks, such as 
Network against Violence against Women, are able 
to bring public attention to issues that were earlier 
considered as feminist and avoided. She argues that 
this may be „a discursive shift from nationalism to 
citizenship as a result of which women are able to 
freely take up these issues in national 
domain‟(2004:12). But the restraints for these 
networks are in the form of the struggle to keep the 
organisations connected to the network. These 
networks do not operate at state level. Moreover, 
there are issue based alliances between different 
sections of the civil society which have otherwise 
diverse views. Another problem identified by 
Hassim is that of funding.  
Last type of organisation, the community based 
organisations are the largest in number. However, 
Hassim points out that these organisations are the 
most distant from the state and the organisations 
and networks attached to it. These organisations 
work on different levels such as cultural, religious, 
care giving and others. The problem with these 
community based organisations is that their 
intervention is limited in nature. 
While analysing the problem the ANC has argued 
that being  the party of national liberation it is the 
most legitimate representative of the interest of the 
people and the only politically legitimate vehicle 
for the representation of the interests of the poor. 
Seen from this perspective, any organistion in 
partnership with the state is projected a democratic 
while those challenging the state are considered 
undemocratic. While women have been recognised 
as a marginalised group, little redistribution of 
resources and power has been undertaken to make 
structural changes.  
While discussing the effect of institutionalisation of 
women‟s movement in South Africa, Hassim and 
Gouws point out that at many levels civil society 
appears demobilised. But this does not mean that 
women‟s issues are absent from the agenda. The 
change can be attributed to the co-option of many 
skilled women leaders of the movement by the 
government. Moreover, the effort of gendered 
policy making has shifted focus from civil society 
to the state.  
Gouws (2011) argues that the first five years of 
democracy saw women representatives who were 
critical actors. It was through their efforts that they 
were able to pass women friendly legislations. At 
this time, the women‟s movement, organisations 
like WNC were slowly replaced by specific interest 
based organisations which focused on specific 
issues such as GBV, poverty e.t.c. The decade after 
the first parliament, saw inclusion of numerous 
women in the Mbeki government. However, unlike 
the representation in the first parliament in 
democratic South Africa where the women leaders 
incorporated in the government had specific 
women‟s interests to push forward, the expansion 
thereafter has been based on party loyalty. The 
Zuma era has seen a further shift in  women‟s 
representation due to the efforts of president Zuma 
and the ANC to consolidate their base in the rural 
areas, more specifically with the traditional 
leadership. These efforts are reflected in the form 
of Traditional Court Bill (TBC) and other 
measures. Moreover, the rhetorical evocation of 
Zulu tradition in the rape trail further exemplifies 
the practice of referring to tradition or custom to 
suit the patriarchal interest rather than gender 
equality in South Africa. It is submitted that the 
issue of women‟s representation is bending towards 
party interest rather than women‟s interests. Gouws 
(2011:96) argues that, „Self-interest seems to trump 
over gender interest.‟  
One of the challenges for the difficulty of 
descriptive representation to change into substantial 
representation after the first parliament has been 
the lack of critical actors who could forcefully push 
forward gender equality. Further, one party 
dominance in South Africa has resulted into a 
critical absence of contestation over issues of 
gender equality. The institutionalisation of the 
gender issues led to depoliticisation of  women‟s 
movement as well as gender interest. These 
problems in turn reinforce the established gender 
hierarchies and women‟s access to full citizenship 
therefore remains limited. 
Women‟s politics is simultaneously conducted on 
two levels, one where a common terrain of interests 
are mapped out while the other where the specific 
contestations over different interests are played, 
Hashim identifies them as internal and external 
levels (2006:104). The balance between the 
generalised appeal for political leverage and 
contestations based on differences of social locales 
can help in fighting for gender equality in a better 
manner. It is important to have autonomous 
women‟s movement outside the purview of the 
state, along with descriptive representation to make 
substantial changes. Women representatives‟ 
capacity to work in independent manner depends 
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 Conclusion 
This article explores the dynamics of gender and 
citizenship after two decades of democracy in 
South Africa. It looks at the issues and challenges 
in front of women in realising their full citizenship. 
The experience of citizenship is deeply embedded 
in the legacy of apartheid as is the case of their 
everyday politics. Both negotiation and resistance 
have been identified as strategies used by women 
in their lives to mould the power relation in their 
favour. Customary laws and statutory law form part 
of everyday lives of people and they shape their 
citizenship status. Instead of binary opposition of 
individual rights vs. collective belongings, this 
article proposes locating plurality of law as strength 
and suggests stressing of evolutionary capacity of 
custom to accommodate gender equality as an 
internalised value. An integrated approach is 
adopted for contextualising GBV and HIV/AIDs in 
the larger dynamics of society. The failure of the 
state to deliver gender justice is identified as a 
problem both for the women representatives and 
for larger social change. It is argued that 
participation of women in both formal structures of 
power and outside in the realm of society may 
redefine the gender relations and work towards the 
constitutional goal of gender equality. At the end, it 
is women‟s political agency which is the key to 
substantial change in South Africa. 
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